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V I R GIN 1 A:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

IN RE: IRENE \VARD CHANCERY NO. 191352

BRIEF IN Sl.JPPORT OF MOTION TO STRIKE RELIEF REQUESTED

1.
INTRODUCTION

Petitioner John Charles Ward is the husband of the Respondent Irene Ward. Although

they reside in the sallle home they are estranged and Mrs. Ward has for sometime resided in the

basement of the fanlily home and Mr. Ward occupies the top door of a two stoty house. :rv1r.

\\lard has requested that the Irene Ward be declared an incapacitated person pursuant to Section

37.1-134.6 et. seq. of the Virginia Code and that he be appointed her Guardian and Conservator.

J\1rs Ward does not oppose the appointJnent of a Conservator but has requested that someone

other than Mr. \Vard be appointed. Mrs. Ward is contesting the appointment of a Guardian of her

person.

Petitioner has speci Gcally requested that this court "authorize in-patient treatment to

establish a medication and treatment plan if the medical and psychiatric evaluation recommend

in-patient care." Mrs. Ward oppose::; any order requiring that she be hospitalized against her will

to an in-patient rnedical facility.

II.
STATUTORVSCHEME

Title 37.1 of the Virginia Code entitled "Institutions for the Mentally Ill; Mental Illness

Generally" establishes a statutory scheme to deal \.vith the myriad of issue which arise as a result
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of Illental illness. Among other things this Title establishes a Chapter which governs the

admissions persons to mental health facilities against their \vilI. In recognition of the potential

loss of a constitutionally protected right to liberty, the Virginia legislature has expressly set out

the procedures and criteria which must be followed before an individual may be hospitalized

against his or her will. In particular, Section 37.1-67.3 of the Virginia Code "Involuntary

adlnission and treatment'" requires that a hearing be held before a Special Justice or Judge who

shall detennine, prior to ordering the hospitalization, if the person whose hospitalization is

sought "(i) n. presents an iOlminent danger to himself or others as a result of 11lental illness or has

been proven to be so seriously Tnentally ill as tQ be substantiaJIy unable to care for himself, and

(ii) that alternatives to involuntary confinenlent and treatment have been investigated and deemed

unsuitable and there is no less restrictive alternative to institutional confinement and treatment..."

Once the deten11ination has been made by the Judge that the commitment criteria has

been met and that in-patient treatment is required the Judge shall order that the individual be

placed in a hospital Or other facility designated by the Commissioner. Section 37.1-1

"Definitions" states "hospital or hospitals" vvhen not ll10dified by the words Hstate" or private"

shall be deenled to include both state hospitals and private hospitals devoted to or with facilities

for the care and treatment of the mentally ill or mentally retarded." Thus, the statutory scheme

expressly applies to the cOll1rnitment of a person with mental illness to both private hospitals and

state hospitals.

It should be tmderscorcd that prior to holding a hearing the Judge is required to advise the

person of their right to volunteer for in-patient treatment for a period not to exceed 72 hours and

"asceI1ain if such person is then 'willing and capable of seeking voluntary admission." If the
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person is "capable and willing~~to agree to voluntary treahnent for the period of up to 72 hours

the Judge is required to order such treatment and dismiss the petition for involuntary

hospitalization. The statute confers this right upon the individual \-vho is subject to possible

invohu1tary hospitalization. There is no provision empowering a court appointed guardian to

exercise the persons right to either volunteer nor does the statute empowered a guardian to

commit a ward to a hospital against his or her will.

Title 37.1 or the Virginia Code also contains the provision for the appointment of a

Guardian for a person found to be incapacitated. These provisions are found in Article 1.1

(Section 37.1- 134.6 et seq_) \vhich defjnes '''incapacitated person'~ as an '''adult who has been

fOlUld by a court to be incapable of receiving and evaluating information effectively or

responding to people. events Or environments to such an extent that the individual lacks the

capacity to (i) meet the essential requirement for his health~ care, safety or therapeutic needs

without the assistance or protection ora guardian..." Section 37.1-137.1 scts out the ""Duties and

powers of LaJguardian" stating ."a guardian stands in a fiduciary relationship to the incapacitated

person for 'A'horn he wus appointed ..." The statute is utterly silent as to the power of a Guardian

to hospitalize a person with mental illness against his or her will.

In a related statutc~ Section 37.1-134.21 ""Judicial authorization oftreatnlent and detention

of ce11ain persons" Circuit Court Judges are empowered to authorize treatment for a mental

disordeL "if it iinds upon clear and convincing evidence that (i) the person is either incapable of

comrntmicating such a decision due to physical or rnental disorder and (ii) the proposed action is

in the best interest of the persoD.'~ However, this general authority is limited. Subsection 1.2. of

the statute expressly prohibits a Circuit Court Judge 1'ron1authorizing the admission of an
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